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~AT&T
Michael F. Del Casino Suite 1000
Regulatory Division Manager 1120

20
th Street, NW

Washington DC 20036
202-457-2023
FAX 202-263-2616

September9, 2002
EXPARTE

Ms. MarleneDortch
Secretary
FederalCommunicationsCommission
~ l2~Street,SW,RoomTWB-204
Washington,DC 20554

Re: Implementation of thePayTelephoneand CompensationProvisionsof the
TelecommunicationsAct of 1996,CC DocketNo. 96-128;Colorado Payphone
AssociationPetitionfor ReconsiderationRe: RetroactiveAdjustment of Second
Report and Order Period Compensation;RetroactiveAdjustment ofInterim
Compensation

DearMs.Dortch:

Today,BobQuinn, TeresaMarerro (by phone)andI metwith DanGonzalez,CommissionerMartin’s
LegalAdvisor, to discussissuesrelatedto theaforementionedproceeding.Specifically, wereiterated
AT&T’s positionregardingthe earlyperiodandemphasizedthatthe Commissionshouldrejectthe
argumentsraisedby APCCthat theCommissionshouldre-examineits decision,madein 1999,to require
refundsforthe IntermediatePeriod(Oct. 7, 1997 throughApril 21, 1999).

Thestatementsmadeby AT&T representativesarereflectedin AT&T’s written submissionsin the
referencedproceeding.Wediscussedtheattachedmaterialsduringthe courseofourmeeting. Onecopy
of thisNotice is beingsubmittedto the SecretaryoftheFCCin accordancewith Section1.1206ofthe
Commission’srules

Sincerely,

cc: Dan Gonzales

Attachments
July 2 Ex Parte
Aug. 23 Ex Parte



AT&T
Teresa Marrero July 2, 2002 Room 1124 Ml
SeniorAttorney 295North MapleAvenue

Basking Ridge,NJ 07920

908 221-5816

EX PARTE FAX 908 221-4490

EMAIL tmarrero@att.com

MarleneH. Dortch, Secretary
FederalCommunicationsConmiission
ThePortals
445 12 Street, S.W., TW-A325
Washington,DC 20554

Re: Implementation of the Pay Telephoneand CompensationProvisions
of the Telecommunications Act of 1996, CC Docket No. 96-128;
Colorado Payphone Association Petition for Reconsideration Re:
Retroactive Adjustment of Second Report and Order Period
Compensation;RetroactiveAdjustment ofInterim Compensation

DearMs. Dortch:

AT&T Corp., Sprint Corporation,andWorldCom, Inc. respectfullysubmitthis ex
parte responseto various ex parte submissionsby the American Public Communications
Council’s(“APCC’ s”) in this docket.1

As detailed below, the Commission’sdecisionin Implementationof the Pay
TelephoneReclass~/lcation& CompensationProvisionsof theTelecommunicationsActof1996,
14 FCC Rcd. 2545, 11196 (1999)(“Third Report& Order”) to requirerefundsofoverpayments
madefor theperiodbetweenOctober7, 1997and April21, 1999(the“IntermediatePeriod”) is
entirely in keeping with the D.C. Circuit’s decision that remandedthis issue for further
consideration.SeeMCI TelecommunicationsCorp. v. FCC, 143 F.3d606, 609 (~D.C.Cir. 1998)
(“MCI RemandDecision”); ThirdReport& Order, 14 FCC Red.at ¶11 195-96. APCC’s claim

1 See Letter from Robert F. Aldrich to Marlene H. Dortch ‘dated May 23, 2002, “Re:
Implementationof the Pay TelephoneReclassificationand CompensationProvisionsof the
TelecommunicationsAct of 1996, CC Docket No. 96-128” (“APCC’s May 23d Ex Parte”);
Letter from RobertF. Aldrich to MarleneH. DortchdatedApril 25, 2002,“Re: Implementation
of the Pay TelephoneReclassificationand CompensationProvisionsof the Telecommunications
Act of 1996” (“APCC’s April 25, 2002ExParte Submission”);Letter from Albert H. Kramer
andRobertF. Aldrich to William F. Caton,Acting Secretary,datedApril 15, 2002, “Re: Early
Period(1992-96)Compensation”(“APCC’s Early PeriodSubmission”);Letter from Albert H.
Kramer andRobertF. Aldrich to William F. Caton,Acting Secretary,datedApril 15, 2002, Re:
Standardsfor GrantingRetroactiveTrueUps (“APCC’s TrueUp StandardsSubmission”).
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that it should be entitled to keeptheseoverpaymentsmisreadstheMCI RemandDecisionand
providesno legitimatebasisfor reconsideration.

A full andfair readmgoftheMCIRemandDecisionmakesclearthat, on remand,
theCommissionwasauthorized— indeed,wasexpectedby theD.C. Circuit — to ordertherefund
of any overpaymentsfor theIntermediatePeriodthat resultedfrom theCommission’sprevious
establishmentof an erroneousper call rate. See 143 F.3d at 609. The Commissionproperly
concludedthat its adjustmentofthe percall rateshouldapply for theentireIntermediatePeriod
SeeThirdReport& Order, ¶11 196-97. Indeed,that conclusionis further supportedby Section
276 of theAct and generallegal principlesgoverningrefund ordersby agencies,both of which
authorizedtheCommission’sorderofrefundsfor theIntermediatePeriod.

APCC’s claim that it should be permitted to keep overpaymentsfor. the
IntermediatePeriod becauseit allegedlywas underpaidfor calls made years earlier — i.e.,
betweenJune 2, 1992 and November6, 1996 (the “Early Period”) — is without merit. The
Commissionlong agoruled that APCCwasnot entitledto additionalcompensationfor theEarly
Period SeeImplementationofthePayTelephoneReclassifIcationandCompensationProvisions
of the TelecommunicationsAct of 1996, Report & Order, 11 FCC Rcd 20541,~¶ 126 (1996).
(“Report & Order”). That determinationwas left undisturbedon. appeal, see Illinois Public
TelecommunicationsAss‘n v. FCC, 117 F.3d 555 (D.C. Cir.), on motionfor clardlcation or
rehearing, 123 F.3d693 (1997),andis controllingin this case. Moreover,anyeffort by APCC,
yearsafterthefact, to seekadditional compensation(directly or indirectly) for theEarly Period
would requirethe Commissionto engagein impermissibleretroactiveratemaking. And, in all
events,APCC’s argumentsregardingthe Early Periodinvolve layer upon layerof assumptions
that arewholly speculative.

L ‘flEE COMMISSION PROPERLYORDERED THAT OVERPAYMIENTSMADE
DURJ]~~GTHE INTERMEDIATE PERIOD SHOULD BE REFUNDED.

The Commissionproperly implementedtheMCI RemandDecisionby requiring
thatoverpaymentsmadeduringtheIntermediatePeriodberefunded.

A. The MCI RemandDecision Fully Supports The Commission’s Decision To.
Refund OverpaymentsFor The Intermediate ‘Period.

Thepredicatefor theCommission’sdecisionto ordertherefund of overpayments
was theMCI RemandDecision, in which the D.C. Circuit held that that ‘the Commission’s
explanationfor its “derivation of the $.284 rate” for calls madeduring the IntermediatePeriod
was“plainly inadequate.” 143 F.3d at 608. The’court of appealsrefrainedfrom vacatingthe
Commission’sexisting rate (as it hadin the first payphoneappeal)because“vacatingthe order
would leave payphoneserviceproviders all but uncompensatedfor coinlesscalls madefrom
theirpayphones,anddisruptthebusinessplanstheyhavemadeon thebasisoftheirexpectation
of compensation.” Id. On the other hand, the decisionnot to vacatethe existing $.284 rate
wouldnotresultin unfairprejudiceto IXCs, becausethecourtofappealsexpressedits
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clear understandingthat if and when on remandthe Commission
establishessome different rate of fair compensationfor coinless
payphonecalls, the Commission may order payphone service
providers to refund to their customersany excesschargesfor
coinlesscallscollectedpursuantto thecurrentrate.

Id In doing so, thecourtrelied on theCommission’sacknowledgmentthat “it hastheauthority
to adjust the compensationrate retroactively ‘should the equities so dictate,” id, and the
Commission’s“authorityto orderrefundswhereovercompensationhasoccurred,”id.

B. On Remand, The CommissionProperly Concluded That Overpayments For
The Intermediate Period Should BeRefunded.

On remand,the Commissionconcludedthat its prior rateof compensation— i.e.,
the$.284percall rate— wastoo high andinsteadadopteda reducedper call rateof $.238for the
IntermediatePeriod. ThirdReport& Order ¶11 14, 196. This newratewas aflirmedby theD.C.
Circuit. SeeAmericanPub. Comms. Council v. FCC, 215 F.3d 51, 58 (D.C. 2000). After
correctingits erroneousrate,the Commissionrelied on theMCI RemandDecision,notingthat
the courtofappeals,in

deciding to remand,rather thanvacate,the [Commission’s$.284
per call rate] . . . explainedthat its decisionwasbased,in part, on
“the clear understanding that ~f and when on remand the
Commissionestablishessomedifferent rate offair compensation
for coinlesspayphonecalls, the Commissionmayorderpayphone
serviceprovidersto refundto their customersanyexcesscharges
for coinlesscallscollectedpursuantto thecurrent[$.284] rate.” ‘

ThirdReport& Order ¶ 195 (quoting 143 F.3d at 609) (emphasisadded). Becauseit had the
authority to order the refund of Overpaymentsunder “section4(i) of the Act” and § 276, the
Commissionconcludedthat the $.238 percall rate“shouldapply. . . retroactivelyto theperiod
betweenOctober7, 1997andtheeffectivedateofthisOrder[April 1999]. Id ¶11195, 196.

In short, the Commission’sdecisionto order refunds of overpaymentsfor the
IntermediatePeriodproperlyimplementedthemandateoftheMCIRemandDecision.

II. THE COMMISSION’S ORDER REQUIRINGREFUNDSOF OVERPAYMENTS
PROPERLY IMPLEMENTS ‘flEE STATUTORY SCIIEME.

TheCommission’sdecisionorderingrefundsofoverpaymentsmadeduring the
IntermediatePeriodalsoproperlyimplementstherequirements’of47U.S.C. § 276.
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A. Section 276AuthorizesThe CommissionTo Order RefundsFor The
Intermediate Period.

Although APCC concedesthat the issue of refunds “must be guided by
Congress’sdirective in Section 276 of the Act,” APCC‘s Early Period Submissionat 9, its
subsequentargumentsignorethat the Commission’sorderrequiringrefundsofoverpaymentsfor
the IntermediatePeriodwasissuedpursuantto thespecific authoritygrantedby Section276 of
the 1996TelecommunicationsAct. Section276provides,in relevantpart:

[W]ithin 9 months after February8, 1996, the Commissionshall
take all actions necessary(including any reconsideration)to
prescriberegulationsthat . . . establisha per call compensation
plan to ensure that all payphoneservice providers are fairly
compensatedfor eachandeverycompletedinterstateandintrastate
call usingtheirpayphone.

47 U.S.C. § 276(b)(1). On remandfrom theD.C. Circuit, theCommissionrecognizedthat § 276
“directed” it to “‘insure fair compensation”for payphonecalls. ThirdReport& Order ¶ 195.

Although APCC pays lip serviceto the requirementsof Section 276, APCC’ s
True Up StandardsSubmissionwholly ignores that statute in discussing the appropriate
standardsfor grantingrefundsof overpaymentsmadeduring theIntermediatePeriod. Seeid at
1-13. Specifically, APCC argues that refunds should be grantedonly if the Commission
concludesthat an “unjust enrichment’ standardfor grantingpost-remandrefunds” has been
satisfied,id at 2,2 and that the Commissionmust assesscompensationissuesnot only for the
periodgovernedby Section276, but also for a four-yearperiodbeforeSection276 wasenacted
or took effect, id (arguingthat propriety of refundsfor the IntermediatePeriodmust include
assessmentof“legal errorscommittedby theCommission” for the“Early Period(June1, 1992—

November6, 1996)”).

Section 276, by its terms, requiredthe Commissionto implement its mandates
aftertheEarlyPeriodended. See47U.S.C. § 276(b)(1)(permittingCommissionuntil “9 months

2 APCC suggestsin this regardthat it wouldbeinequitableto allow IXCs to recouptheir

overpaymentsin theIntermediatePeriodbecausetheyhavenotmaderefundsto customerswho
hadbeenchargeda surchargereflectingthehigherratelaterfoundunlawful. Asidefrom the
elementalfactthat theIXCs havenotyetbeenableto recouptheiroverpayments— andhence
wouldhavehadno soundbusinessbasisfor makingrefundsto customersup to now -- the
Commission’spolicy in analogouscasesis not to requireflow-throughofrefundsby
nondominantIXCs, particularlywhere,ashere,theIXCs’ rateswerethemselvesnot subjectto
aninvestigationandaccountingorder,andtheamountsdueto particularcustomerswouldbe
small in relationto theadministrativeburdenofattemptingto makea refund. See
CommunicationsSatelliteCorporation,4 FCCRcd 8514, 8515-16(1989). Allowing PSPsto
retaintheexcesscompensationpaidthemby IXCs would clearlyunjustlyenrichthem,sincethe
amounttheyinitially receivedhasbeenheldto havebeenunreasonablyhigh, andtheyhavebeen
onnoticefor morethanthreeyearsthat theywould haveto disgorgethis excess.
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afterFebruary8, 1996 . . . to prescriberegulations”). TheCommission,in turn, concludedthat
its regulationsimplementingSection276 would not applyto periodsbeforethe effectivedateof
its Report & Order. 11 FCC Red. 20541, ¶ 126 (1996) (declining “to requirethat per-call
compensationbe paid retroactiveto the dateof releaseof theNotice” on June6, 1996). That
aspectof the Commission’sOrder was left undisturbedon appeal, and is controlling here.
Indeed,APCC’s contraryposition— that theCommission’sauthorityunderSection276 to order
refundsfor theIntermediatePeriod requirestheCommissionto assesscompensationpaidduring
thefour-yearperiodprior to theenactmentofSection276 — is utterly implausible.

B. APCC’s Contrary Legal Arguments Mischaracterize General Law
RegardingRefunds.

Not surprisingly,APCC lookselsewhereto supportits positionthat it is entitledto
keep the overpaymentsthat it received for calls made during the IntermediatePeriod. See
APCC‘s True Up StandardsSubmissionat 5-13 (relying uponMossv. Civil AeronauticsBoard,
521 F.2d 298, 314 (D.C. Cir. 1975)). But an analysisof generalprinciplesgoverningagency
refundsdirectly supportsthe Commission’sdecisionto orderrefunds of overpaymentsfor the
IntermediatePeriod~

Contraryto APCC’s claim that “a refund presumptionis particularly disfavored
where an agencyhasaffirmatively approvedor prescribeda ratebut the rateorder hasbeen
remandedby thecourtofappeals,”APCC‘s True Up StandardsSubmissionat 4, theproprietyof
an agencyexercisingits discretionto order a refund is greatestwhen: (i) it coversthe period’
duringwhich litigation over therateswasoccurring,suchthat thepartieshad full notice ofthe
possibleimproprietyoftherateandnogroundsfor relying on it, and (ii) theneedfor therefund
is causedby agencyerrorthat hasbeenjudicially correctedonappeal— bothofwhichapplyhere.

For example,in ExxonCo. v. FERC, 182 F.2d 30 (D.C. Cir. 1999),a caseupon
which APCCpurportsto rely,3 thecourtof appealsheldthat anagencyhadabusedits discretion
when it refusedretroactivelyto apply a proper valuationratefor allocating certain monetary
creditsafterthecourthadfoundtheprior methodimproper. Id. at 49. Thecourtexplained,first,
that all partieshad been“on notice” that thevaluationrates“were contested,”particularlygiven
that theyhadparticipatedin all proceedings.Id. As a result,“[a]ny reliancethat mayhavebeen
placedon the ratesin light of theseproceedingswasunwarranted.” Id. Second,the court
emphasizedthat “when theCommissioncommitslegal error, theproperremedyis onethat puts
thepartiesin thepositiontheywould havebeenin hadtheerror not beenmade.” Id (emphasis
added).4

~ SeeAPCC’s True Up Standardsat 4 n.4. Notably, APCC’s quotationfrom that caseis not
from thecourt’sdecision,but ratherfrom its recitationofargumentsby thepartywhoseposition
wasrejectedin that case. 182F.3dat 49.

~Seealso, e.g., VerizonTel. Cos. v. FCC, 269 F.3d 1098, 1110-12(D.C. Cir. 2001)(upholding
retroactiveapplication of ratewhere (1) rates“were underunceasingchallenge,” making any
relianceunreasonable,and (2) agencywas “corre.ct[ing] its own legal mistakes”after~they had
“beenhighlightedby the federaljudiciary”); Public Serv. Co. ofCob. v. FERC, 91 F.3d 1478,
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Under these standards, the Commission’s order requiring refunds of
overpaymentsfor the IntermediatePeriod was entirely proper. First, the Commission’srates
were obviously “under unceasingchallenge,” Verizon, 269 F.3d at 1110, and any relianceon
them by APCC would not havebeenreasonable. Two monthsafter the IntermediatePeriod
began, the Commission itself “place[d] the industry on notice” of the possibleneedto order
refunds. SeePleading Cycle Establishedfor Commenton RemandIssuesin the Payphone
Proceeding,PartI, CC DocketNo. 96-128(Aug. 5, 1997)(cited inMClRemandDecision,143
F.3dat 609). TheCommissioninformedtheindustrythat “compensationlevelspaid orreceived
underourexisting rules pendingactionon remandmaybe subjectto retroactiveadjustment.
to undo the effectsof applying aspectsofthe currentrulesthat wereidentified by the court as
potentiallyarbitrary.” Id. Second,it would defeatthepurposesof appellatereviewif theIXCs,
after successfully challenging the Commission’s errors in setting the $.284 rate, were
neverthelessobligatedto abideby that erroneousrate. SeeVerizon,269 F.3dat 1111 (rejecting
asa “mockeryoftheerror-correctingfunctionofappellatereview”theargumentthat retroactive
rate correctionwould be improper). Finally, the Commissionhasheld that the original rate
applied during the IntermediatePeriod was substantivelyimproper, and thereforeit failed to
providethe“fair compensation”requiredby § 276.

The caseson which APCCreliesdo not alter this conclusion. First, mostdo not
involve a legal errorby theagencyin settingor approvingtheratesat issue,but insteadinvolve
the proprietyof agencyremediesfor errorsofprivateparties,suchastariff violations.5 Second,
in theremainingcases,includingAPCC’s primary case,Moss,521 F.2d at 298, theprior rates,
althoughlegally erroneousin someproceduralway, werenot ruled substantivelyimproperunder
the governingstatute. Indeed,Moss itself involved a prior rate that, although procedurally
improper,id at301, wasnot foundby theagencyto havebeenunjustandunreasonable.6

1490(D.C. Cir. 1996)(reversingdenialofrefundfor periodafterrate“wasexpresslydrawninto
question”by filing of petition with Commissionbecause“we do not seehow the Commission
could possibly find that the producersreasonablyrelied upon continuingto recoverif’); cf
WesternResources,Inc. v. FERC, 72 F.3d147, 151 (D.C. Cir. 1995)(explainingthat,whenprior
rate is improperly low becauseof agencyerror, “the presenceof the court challengemay
adequatelynotif~jcustomers”of likely invalidity of rate and make permissiblea subsequent,
higher,rate).

~See,e.g.,LasCrucesTVCablev. FCC, 645F.2d 1041, 1042-43(D.C. Cir. 1981)(affirming, in
relevant part, Commission decision to award refund of paymentsmade under rates that
Commissionhadfoundto benotjust andreasonable);WisconsinElec.PowerCo. v. FERC, 602
F.2d 452, 454 (D.C. Cir. 1978)(affirming FERC decisionto orderrefund of ratesthat it had
foundto be improperlyhigh); KochGatewayPipelineCo. v. FERC, 136F.3d810, 811-12(D.C.
Cir. 1998) (reversingFERC decisionto order refund after FERC had found that company
violated its tariff); Townsof Concord v. FERC, 955 F.2d 67, 68 (D.C. Cir. 1992) (affirming
FERC decisionnot to order refund of certainchargesimposedby a private party that FERC
concludedwereimproper).
6 Seealso ConsumerFed’n ofAm. v. FPC, 515 F.2d 347, 359 (D.C. Cir. 1975).(“While full

refundunderan invalid orderis a soundbasicrule, it maybe offset, at leastin part,by. . . [inter
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Here,on remand,theCommissionconcludedthat its prior $.284 percall ratefor
the IntermediatePeriod was substantivelyimproper and that a lower $.238 per call ratewas
warrantedfor theentireIntermediatePeriod. ThirdReport& Order, ¶ 196. Thatconclusionis
consistentnot only with the requirementsof Section 276, but also with general principles
governingthe propriety of agencyrefunds after a substantiveagencyerror is challengedon
appealandcorrectedonremand.

ifi. APCC’S ARGUMENTS REGARDING ADDITIONAL COMPENSATION FOR
TILE “EARLY PERIOD” ARE MERITLESS.

APCC’s relatedclaim that refundsfor theIntermediatePeriodshouldbe offset by
an amountthat APCC now — years later — claims it wasundercompensatedduring the Early
Periodalsoshouldberejected.

A. APCC’s Arguments Regarding The “Early Period” Are Legally Meritless.

As a legal matter, compensationreceivedduring theEarlyPeriod is irrelevantto
determiningwhetherrefunds of overpaymentsfrom the IntermediatePeriod were appropriate
becausethe Commission already has properly and conclusively resolved the question of
additionalcompensationfor theEarlyPeriod.

1. APCC Was Never Entitled To Additional Early Period
Compensation.

Contraryto its principal argument,APCC wasneverentitled to additional Early
Period compensation. Specifically, APCC contendsthat “the compensationprovisionof Section
226(e)(2)oftheAct clearly encompassedsubscriber800 calls” — for which APCC claimsthat it
was under compensated— and that the D.C. Circuit’s decision in Florida Public
TelecommunicationsAss’n, Inc. v. FCC, 54 F.3d857 (D.C. Cir. 1995) (“FTPA”), providesthat
“independentPSPswere improperly deniedcompensationfor subscriber800 callsfor a total of
approximately53 months,from June1, 1992 throughNovember6, 1996.” APCCEarly Period
Submissionat 3-4. This argument ignores the languageof Section 226(e)(2) and badly
misconstruestheD.C. Circuit’sFTPAdecision.

Section 226(e)(2) did not mandatecompensationor create an entitlement to
compensationfor subscriber-800callsmadeduring theEarly Period. Rather,that statutestated
only that the Commission“considerthe needto prescribecompensation.. . for calls routedto
routersofoperatorservices.. . .“ 47U.S.C. § 226(e)(2)(emphasisadded). TheD.C. Circuit’s
decisionin FTPA confirms that understanding. Although theFTPA court concludedthat the
Commissionhad improperly ruled that subscriber-800calls fell outsidethe requirementsof
Section226, it did notrequiretheCommissionto ordercompensationfor suchcalls. Rather,the
FTPA court quoted the languageof Section 226(e)(2) when it remandedthe case to the
Commission “to ‘consider the need to prescribe compensationfrom consideration’ for

alia] the fact that someportionof theincreasedpricespaidmaybe discernedasconsistentwith
just andreasonable.. . rates”).

7



subscriber-800calls.” 54 F.’3d at 862 (quoting § 226(e)(2)). TheFTPA decisionmakesthis
point expressly:

Section 226(e)(2) does not order the FCC to prescribe
compensationfor all the callsto which it refers, only to ‘consider
theneed’ to prescribecompensation.TheCommissionmaydecide
that some important policy considerationjustifies prescribing
compensationonly for callsthat Congressorderedunblocked.

Id at 862 (emphasisadded). Thus, neither Section226(e)(2)nor theFTPA decisionentitled
APCCto additionalEarlyPeriodcompensation.

2. The CommissionHasA/readyConcludedThat NoAdditional
Early PeriodCompensationWas Warranted.

On remandfrom the FTPA decision, the Commissiondecidednot to provide
additionalcompensationfor theEarlyPeriod. In particular,theCommissionexpresslyfoldedthe
FTPA remandinto its proceedingto implement§ 276 of the TelecommunicationsAct of 1996.
SeeIn reImplementationofthePayTelephoneReclass~IcationandCompensationProvisionsof
the TelecommunicationsActof1996, NoticeofProposedRulemaking,11 FCCRcd.6716, ¶11 12
n.42, 88 (1996). APCC’s commentsfiled with the Commissionmakeclear that it understood
that the FTPA remandissueswould be so resolvedin conjunctionwith the Commission’s
implementationof§ 276ofthe1996Act. Indeed,APCC askedonly:

that the Commissiontakea modeststep to recognizeindependent
PSPs’ entitlement to compensation.under FTPA by making the
interim compensationin this proceedingretroactiveto at leastto
thePublicNoticeinitiating this proceeding[i.e., June6, 1996].

In reImplementationofthePayTelephoneReclassificationandCompensationProvisionsofthe
TelecommunicationsAct of 1996, CC DocketNo. 96-128,Petitionof the ColoradoPayphone
Ass’n for Partial Reconsideration,at 21-22(Apr. 21, 1999)(quotingAPCC’s comments).Thus,
in 1996, APCC expresslyrecognizedthat the remandof the issuesfrom theFTPA decision
would be resolvedin conjunctionwith the Commission’sproceedingimplementing§ 276 ofthe
1996,but APCC choseto makeno seriousclaimfor additionalEarlyPeriodcompensation.

Not surprisingly, the CommissionrejectedAPCC’s “modest” requestto makethe
compensationretroactiveto June6, 1996, specifically declining to apply its ruling back“to the
dateof releaseoftheNotice.” Report& Order’~J126. It thereforemadeclearthatAPCC would
receiveno additional Early Periodcompensation. To theextentthat APCC disagreedwith that
result, it should haveraisedthat issueon appealandinsistedthat this issuebe addressedby the
D.C. Circuit. APCC did not raisethis issue, andthe Commission’sdeterminationon this point
was left undisturbedon appeal.Seegenerally Illinois Public TelecommunicationsAss‘ii, 117
F.3d555. APCCcannotnow,morethanhalfa decadeafterthefact, relitigatethispoint, because
“where an argumentcould havebeenraisedon an initial appeal,it is inappropriateto consider
that argument”in laterproceedings.NorthwesternIndianaTel. Co. v. FCC, 872 F.2d465, 470
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(D.C. Cir. 1989). This rule “preventsthe ‘bizarre result~that ‘a partywho haschosennot to
arguea point on afirst appealshouldstandbetterasregardsthelaw ofthecasethanonewho has
arguedandlost.” Id (internalcitationsomitted)(quotingLaffeyv. NorthwestAirlines, 740 F.2d
1071, 1089-90(D.C. Cir. l982)).~

3. An Early Period Offset Would Constitute Imperniissible
RefroactiveRatemaking.

Becausethe Commission’sdeterminationthat therewould be no additionalEarly
Period compensationwas left undisturbedon appeal,APCC’s belatedrequestfor additional
compensationfor that period (throughan offset) would requirethe Commissionto engagein
illegal retroactive ratemaking. The law is settled that once an agency has conclusively
establisheda rate— andthat determinationis upheldor goesunchallengedon appeal— theagency
maynot later retroactivelyrevisethat rate,including throughanorderfor “ex post reparations.”
Verizon, 269 F.3d at 1 107~08.8Put anotherway, once judicial review of a rate — or the
possibility of suchreview — hasconcluded,retroactiverevisionofthat rateis improper. Or, as
theD.C. Circuit recentlyexplained,“[s}hould anagencydeclarea rateto be lawful. . . , refunds
are thereafterimpermissibleas a form of retroactiveratemaking.”. ACSofAnchorage,Inc. v.
FCC, 290 F.3d403, 411 (D.C. Cir. 2002).

Theseprinciples apply directly here to prohibit ratemakingthat would permit
retroactivecreditsthat would constituteadditionalEarlyPeriodcompensation.In its Report&
Order following the FTPA remand,the Commission, by declining to apply its ratemaking
decisionbackto theEarlyPeriod, therebyconcludedthat additionalEarlyPeriodcompensation
was unwarranted. SeeReport & Order ¶11 117-126. When that determinationwas left
undisturbedon appeal,seegenerally117 F.3dat 558, thepossibility offurtherjudicial reviewof
the Commission’sruling ended. SeeNorthwesternIndianaTel. Co., 872 F.2d at 470. Whenthe
possibility of furtherreviewwasexhausted— over five yearsago — thelawful ratefor theEarly
Periodwasconclusivelyestablishedand any legal doubt aboutthe ratesfor theEarlyPeriod —

andthusany possiblenoticeto IXCs that theratesmight change— alsoended. Accordingly, any
effort now to accedeto APCC’s belatedrequestsfor additional compensationfor that period
would clearlyconstituteillegal retroactiveratemaking.

7SeealsoNRDCv. Thomas,838 F.2d1224, 1235(D.C. Cir. 1988)(claimpreclusion“bars
relitigationnotonly asto all matterswhichweredeterminedin thepreviouslitigation,but alsoas
to all mattersthat might havebeendetermined”);OutwardContinentalN. Pac.Freight Conf v.
FMC, 385 F.2d981, 982-82n.3 (D.C. Cir. 1967)(“thosewho havehadtheopportunityto
challengegeneralrulesshouldnot laterbeheardto complainoftheirinvalidity ongroundsfully
knownto thematthetime ofissuance”).
~Cf WesternResources,72 F.3dat 151 (explainingthat if “a judicial decisioninvalidatesakey
elementof [anagency’s]approach,thepresenceofthecourtchallengemayadequatelynotify
customers,for purposesof. . . theruleagainstretroactiveratemaking”oftheneedfor remedial
action).
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B. APCC’s Factual Arguments Regarding the Early Period Are Unsupported
and Speculative.

In all events, APCC’s factual arguments regarding its claim of
undercompensationduring the Early Period are based on layer upon layer of unsupported
speculation.APCC’sEarly PeriodSubmissionat 5-9. Specifically, to reachits conclusionthat
“PSPs should have receivedapproximately$82 million in additional compensationduring the
EarlyPeriod,”APCCarguesthat it hasadopted“conservativeassumptions.”Id at 5, 7. Indeed,
now APCCcontendsthat theshortfall for theEarlyPeriodwasmorethan$135million. APCC’s
May 23dEx Parte at 9. But theseso-called“conservativeassumptions”arebaseduponlayers
and layers of speculation,including the following: (1) speculationregardingthe numberof
compensablecalls for the end of the EarlyPeriod, APCC’s Early PeriodSubmissionat 5; (2)
speculationregardingthe percentageofthese“compensable”callsthat wereinterstatecalls,Id at
6; (3) speculationregardingthe averagenumberof interstateaccesscode calls, id at 6; (4)
speculationregardingthe ratio of interstate800 callsto interstateaccesscallsto subscriber800
callsduringtheEarlyPeriod,id; and(5) anunsupportedassumptionof a linear rateofgrowthof
calls during theEarlyPeriod, id In the end, of course,all this speculationis entirely irrelevant
because,asdemonstratedabove,APCCwasnot entitled to additionalcompensationfor theEarly
Period.

CONCLUSION

Forthesereasons,AT&T respectfullysubmitsthat theAPCC’srequestthatit be
permittedto keepoverpaymentsfrom IXCs for theIntermediatePeriodshouldbe rejected.

Sincerely,

TeresaMarrero
AT&T

Larry Fenster
WORLDCOM, INt.
1133 19thStreet,NW
Washington,DC 20036
202-736-6513

JohnE.Benedict
H. RichardJuhnke
SPRNTCORPORATION
Suite400
401Ninth Street,NW
Washington,DC 20004
202-585-1910
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AT&T
1120 20th Street, NW
Washington, DC 20036

August23, 2002

EXPARTE

MarleneH. Dortch,Secretary
FederalCommunicationsCommission
ThePortals
445 12 Street,S.W., TW-A325
Washington,DC 20554

Re: Implementation of the Pay Telephone and Compensation
Provisions, of the Telecommunications Act of 1996, CC
DocketNo. 96-128;Colorado PayphoneAssociationPetition
for Reconsideration Re: Retroactive Adjustment of Second
Report and Order Period Compensation, Retroactive
Adjustment of Interim Compensation

DearMs. Dortch:

AT&T Corp. respectfullysubmitsthisexpartein responseto variousexparte
submissionsfiledby theAmericanPublicCommunicationsCouncil(“APCC”) in this
docket.’ . . .

In its TrueUp ExPartes,APCCattemptsto circumventits members’obligation
to returntheoverpaymentsmadeby IXCs to PSPsbetweenOctober7, 1997andApril
21, 1999 (the“IntermediatePeriod”). First,APCC assertsthat PSPswerenot
compensatedfor 800 subscriberservicebetween1992and1996 (the“Early Period”),
and,therefore,asamatterofequity, shouldnotnowberequiredto trueup for
overpaymentsmadeto PSPsduringtheIntennechatePeriod Second,APCCclaims
thatbecauseIXCs allegedlyhaverecoveredtheoverpaymentsmadeduringthe

‘SeeLetterfromRobertF. Aldrich to MarleneH. DortchdatedMay 23,2002,“Re: Implementationof
the Pay TelephoneReclassificationand CompensationProvisionsof the TelecommunicationsAct of
1996,” CC DocketNo. 96-128;Letter from RobertF. Aldrich to MarleneH. DortchdatedApril 25,
2002,“Re: Implementationof thePay TelephoneReclassificationandCompensationProvisionsof the
TelecommumcationsAct of 1996”, LetterfromAlbert H KramerandRobertF Aldrich to William F
Caton,Actmg Secretary,datedApril 15, 2002, Re EarlyPeriod(1992-96)Compensation”(“APCC’s
Early PeriodSubmission”);Letterfrom Albert H. Kramer andRobertF. Aldrich to William F; Caton,
Acting Secretary,dated April 15, 2002, “Re: Standardsfor Granting Retroactive.True Ups”
(collectively“True UpExPartes”).
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IntermediatePeriodthroughtheirendusercharges,IXCs shouldnotbepermittedto
againrecoverthesesameamountsthroughretroactiveadjustments.

AT&T, SprintCorporation,andWorldcom,Inc.jointly filed anexpartewhich
focusesmainlyon theEarlyPeriod;theexpartedescribesindetailwhypermitting
PSPsto keepoverpaymentsmadeby IXCs duringtheIntermediatePeriodis illegal and
shouldberejected.2Also,APCC’s secondassertionthattrue-uppaymentswould
resultin adoublerecoveryby IXCs, includingAT&T, is wholly inaccurate.During
theIntermediatePeriod,AT&T compensatedPSPsfor completedpayphonecalls,
regardlessofwhetherAT&T collectedits chargesfrom payphoneendusers. Indeed,
AT&T paidPSPsdespitethefactthatAT&T wasunableto recoverpaymentsfor calls
madefrom over30%of all payphones.ThisoccurredbecauseAT&T did notreceive
thenecessaryF1exANTcodingdigitsthat wouldhaveenabledcallsmadefrom these
phonesto be identifiedaspayphonecalls.AT&T compensatedPSPsforcallsmade
from thesephonesonaper-phoneorsurrogatebasis,althoughAT&T wasunableto
recoverthechargesfromtheend-usersubscribers.

Evenwhentakingtheretroactiveadjustmentsinto account,AT&T will remain
substantiallyundercompensatedforthetrue-upperiodsby morethan$150million.
Thus,true-upsmadeto AT&T clearlywouldnotresultin anydoublerecoveryfor
AT&T To thecontrary,any exemptionfrom requiringretroactiveadjustmentswould
resultm doublerecoveryby thePSPs,whichhavelongenjoyedthebenefitsof
AT&T’s overpayments.

Moreover,theCommissionalreadyhasmadeconcessionsto PSPswhenit
consideredtheimpactthattheretroactivepaymentsto IXCswould haveonPSPs.‘In
determiningthemethodfor IXC overpaymentrecovery,theCommissionstatedthat
IXCs maydeductnetoverpayments(netofpaymentsduefor theIntermediateand
Interim(Nov. 7, 1997— Oct. 6, 1997)Periods),or,wheretheoverpaymentfor the
IntermediatePeriodis largerthantheamountowedto thePSPfor theInterimPeriod,
thentheDCC maydeducttheremainingoverpaymentfrom futurepaymentsto PSPs
Additionally,AT&T voluntarilywould committo contmueto makesomelevelof
paymentto PSPsforthetime duringwhichAT&T isrecoveringits overpaymentsfrom
thePSPs Until theCommissionissuesits ordersettingforth AT&T’s allocation
percentage,however,AT&T will beunableto determinethespecificminimum
paymentit is willmg to maketo eachPSPbecausetheseamountsareafunctionofhow
mucheachPSPowesAT&T andhowmuchAT&T mustpayto eachPSPon a
quarterlybasisatthetimethetrue-upis calculated

In sum~IXCs are-legallyentitledto true-upsforoverpaymentsmadeto PSPs
duringtheIntermediatePeriod. AT&T will notdoublerecoveroverpaymentsfor either
theInterim or IntermediatePenods,andtheCommissionandAT&T havemademore

2See LetterfromTeresaMarrero,AT&T Corp.,LarryFenster,Worldcom,Inc.,andJohnE. Benedict,

SprintCorporation,to MarleneH. DortchdatedJuly2, 2002,“Re: Implementationof thePay
TelephoneReclassificationandCompensationProvisionsoftheTelecommunicationsActof 1996,” CC
DocketNo. 96-128.
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thansufficientconcessionsto thePSPsto accountfortheimpactthatthetrue-up
paymentsmayhaveon them.

Forthesereasons,AT&T respectfullysubmitsthatAPCC’srequestthatit be
permittedto keepoverpaymentsfromIXCs fortheIntermediatePeriodshouldbe
rejected.

Sincerely,

~Z,_ TeresaMarrero

cc: Matt Bnll
JeffCarlisle
JordanGoldstein
DanGonzalez
Chris Libertelli
Lynn Mime
Jon Stover


